without fault" structure of the Act.  The Commission reached the
same result in Secretary v. Burgess Mining and Construction
Corporation, .3 FMSHRC 296.  Therefore, to the extent that the
letter of Respondent in the file raises the question of equitable
estoppel on the basis of the Secretary's failure to find and cite
violations during the prior courtesy inspection or that the
Secretary should be bound since it did not uncover such a situ-
ation during the courtesy inspection, such argument is rejected.

Turning now to the issue which is more directly involved
in this proceeding, that is whether or not a violation of the
subject regulation occurred, determination of this issue rests
upon the resolution of a conflict in testimony between the In-
spector and Mr. Charlie Stauber, a crusher operator, who testified
on behalf of the Respondent.

The Inspector indicated that the back-up alarm, which was
automatic and which was triggered when the front-end loader in
question was put in reverse gear, could not be heard by a miner
or other person who would be behind the loader and who would
be exposed to the hazard of being run over by the loader.  The
Inspector indicated that the loader's operator, who sat in a
cab on the loader which had a rear-view window, would have his
vision obstructed by the presence of the loader's engine and that
the operator's vision would be obstructed for varying distances,
depending on the exact direction the operator would be directing
his vision toward.

A direct conflict with the Inspector's determination as to
the audibility of the automatic back-up alarm was created by
Mr. Stauber's testimony to the effect that on July the 10th,
1985, he was operating a crusher in the vicinity of the loader
and that he could hear the automatic back-up alarm clearly even
while he was wearing ear plugs.  Before resolving the conflict
in this testimony, I first note that the testimony of Mr. Pautz
is not deemed sufficiently specific or otherwise probative to
be considered in the credibility resolution which follows.

In concluding that the testimony of Mr, Stauber must pre-
vail over that of the Inspector in this particular instance, it
cannot be avoided that in a determination which essence is that
of audibility and where it appears that one person's hearing is
impaired and the other's is not that a basic overpowering factor
enters the equation on the side and in support of the opinion of
the person whose hearing has not been shown to be reduced.
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